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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



UMG RECORDINGS, et di, 
Plaintiffi, 



V. 



JOHN DOES 1-199, 
Defendants. 



Civil Action No. 04-093 (CKK) 



i? 



MEMORANDUM OPINION 

(March 10, 2004) 

Before the Court is Plaintiffs' motion for leave to take expedited discovery. Plaintiffe are 
record companies suing a series of John Doe Defendants for copyright inMagemenL Plaintiffe 
request permission to serve limited, iimnediate discovery on Verizon, a third party internet 
service provider CISP"), in the form of a Rule 45 subpoena. Plaintiffs seek the true identities of 
Defendants, including each Defendant's true name, address, telephone number, email address, 
and Media Access Control address. 

According to. Plaintiffs' complaint, each Defendant uses an online media distribution 
system to download Plaintiffs' copyrighted works, distribute these works to the public, and/or 
make copyrighted works available for distribution to others. Pis' Mot. at 2. Although Plaintiffe 
do not know Defendants names, Plaintiffs have identified each Defendant by a unique internet 
protocol ("IP") address assigned to that Defendant on the date and at the time of the aUegedly 
infringing activity. Id. Through the use ofa publicly avaUable database. Plaintiffs have traced 
the IP address for each Defendant and determined that it belongs to Verizon. Id. 
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■ Public Citizen, the American Civil Liberties Union ("ACLU"). the Electronic Frontier 
Foundation, and the ACLU of die National Capitol Area have collectively .cquested leave to file 
a memorandum as am/a c«na. addressing Plaintiffs' motion. SeeAmiciUot Plaintiff oppose 
this motion, stating that the issues raised by amici are prematura. Plaintiffs point out that no 
party has raised the issues amici raises in its memorandum, and that it is well established that 
amici camot inject issues into a case which have yet to be raised by a party. Pis' 0pp. to Amici 
Mot. at 1. 5; seeMcCleskey v. Zant, 499 U:S. 467, 523 n.IO (1991). While Plaintiffs are correct 
tiiat amici raise issues piematuiely. the constitutional and Focedural issues identified by amici 
can be resolved in the ordinary course of this Utigation at tiie appropriate time. Accordmgly. the 
Court shall Grant amicVs motion for leave to file. 

It is dear to the Court that Defendants must be identified before tiiis suit can progress 
further, nie Court shall grant Plaintiffe' request for expedited discovery, with certain limitations 
outlined herein. Plaintiffs will be aUowed to serve immediate discovery on Verizon to obtain the 
identity of each John Doe Defendant by serving a Rule 45 subpoena that seeks information 
sufficient to identify each Defendant, including name, address, telephone number, email address, 
and Media Access Control address. The disclosure of this information is ordered pursuant to 47 
U.S.C. § 551(c)(2)(B), which authorizes cable operators to disclose personally identifiable 
information when the cable operators are ordered to do so by a court. Any infonnation disclosed 
to PlaintiflFs in response to the Rule 45 subpoena may be used by Plaintiff solely for the purpose 
of protecting Plaintiffe' rights as set forth in the Complaint. 

If and when Verizon is served with a subpoena, Verizon shall give written notice, wiich 
may include email notice, to the subscribers in question within five business days. If Verizon 
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and/or any Defendant wants to move to quash the subpoena, the party must do so before the 
return date of the subpoena, which shall be 25 days from the date of service. Verizon shall 
preserve any subpoenaed information pending the resolution of any timely filed motionto quash. 
Plaintiffe shall provide Verizon a copy of this Memorandum Opinion and Order along with its 
subpoena. 

An appropriate Order accompanies this Opinion. 



March 10, 2004 



/s/ 



COLLEEN KOLLAR-KOTELLY 
United States District Judge 



*;: I " - "-■- 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



UMG RECORDINGS, et al, 
Plaintiffe, 



JOHN DOES 1-199, 



Defendants. 



Civil Action No. 04-093 (CKK) 



ORDER 

(March 10, 2004) 



In keeping with the accompanying Memorandum Opinion, it is this 10* day of March, 

2004, hereby 

ORDERED that Plaintiffs' Motion for Leave to Take Immediate Discovery [5] is 
GRANTED. Plaintiffs will be allowed to serve immediate discovery on Verizon to obtain the 
identity of each John Doe Defendant by servmg a Rule 45 subpoena that seeks information 
sufficient to identify each Defendant, including name, address, telephone number, email address, 
and Media Access Control address. Any information disclosed to Plaintiffs in response to the 
Rule 45 subpoena may be used by Plaintiflfe solely for the purpose of protectmg Plaintiffs' rights 
as set forth in the Complaint. If and when Verizon is served with a subpoena, Verizon shall give 
written notice, which can include use of email, to the subscribers in question withm five business 
days. If Verizon and/or any Defendant want to move to quash the subpoena, the party must do so 
before the return date of the subpoena, which shall be 25 days from the date of service. Verizon 
shall preserve any subpoenaed infonnation pending the resolution of any tunely filed motion to 
quash. It is further 
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ORDERED that Plaintiffs shall provide Verizon a copy of this Memorandum Opinion 
and Order along with its subpoena; it is fiirther 

ORDERED that the Motion of Public Citizen, the American Civil Liberties Union, the 
Electronic Frontier Foundation and the ACLU of the National Capitol Area to file as amici 
curiae [6] is GRANTED. 



March 10, 2004 



/s/ 



,» 



COLLEEN KOLLAR-KOTELLY 
United States District Judge 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 



1 
) 



.MOTOWN RECORD CONtPANY. f...P . a 
H Cilil'Drnij iimueJ partnership; 

;] f^-'^'^ERSCOPE RECORDS, a Culirc.mu,. , 

1-cneial pumiership; VIRGIN' RECORDS ) ^o: lU C }019 

AMFRICA. INC.. ;i Cilifoniiacoi-poVaciorv j 

; ATLANTIC RECORD[N'G " , 

C( )RPOR ATIO.M. a Delauarc corporati.^n- , 

^ f^Mr;.\((;siC.a,VewYork£:encral , 

I partnecship: EI.RKTRA " , 

] ^'>^TERT.\lKMEmc,ROVP[NC...x , 

1 f^'^^'iiwan^c'ciipDiaiion: WARNER BROS i 

; f^f-^CO-RD.S INC.. a Delaware corporatu.n- , 

PRIORITY RECORDS LLC. a Caiitomia , 



I ''»'»ti-^tl liability company; CAPFTOL , 



RECORDS. rXC. a Delaware corporation 
\ ■ ARISTA RECORDS. INC., aDelawaie 

i con.oraci(m: MAVFRICK RECORDING 

I i- OMPANY. a Caliibraia joint venture- 

i SONY MUSIC ENTERTAINMENT INC. 

j a Delaware ct>rporation; LOUD 

f RECORDS, LLC, a Delaware ct.>rporalion- ) 

j and [IMG RECORDHN'OS, INC., a ] 

Delaware corporation. 



> 
) 
) 
) 
\ 

I 



Piainttft's, 



vs. 



DOES f - 16, 

Defendants. 



i 

} 

1 

J 

) 

) 

) 

I 



PRQER GR ANTTNG PLAnVTnnr<> r ^ PAJfTFMnrin^, pqr fpA vf rn r . ^n. 

EVIMEDIATF. nrsrnvirp v - — : — -^^^^ 



Upon the £v Purie Motion of Plaintiffs for Leave to Take Immediate Di.scovc 
a.ul the .supporting Memorandum of Law. and the declaration of Jonathan Whitehead and the 

exhibit diereio. it i.s hereby: 



erv 
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ORDERED ihai PUiinliifi; may serve rimnediaie di.^c<.very on WideOpcnWest 
Holdings LLC CO obtain the identity ut e:.ch D..« Delenda.H by .servinj: :» Rule 45 subpoena that 
^o.k.s inl<.nn:,t.uM .siutkient to identify each Doe Delendant. including the name, address. 
.-•Lplu.nc number, e-nnul address, and Mcd.a .Vcess Control addre.sses mr each Defcnda.u. The 
«lt.wl.!Mirc (II diis mrornuitiiMi i.s ordered pursuant to 47 V.S.C. § .■^5l(C)(2iiB). 

[T rs n RTf lER ORDEIRED THAT any inUnniafon di.-;cl.,scd u. Plamtiirs .n 
.vspoa.sc to the Rule -iS .ubp,.ena may he u.sed by Plaintifts .solely tor the pmpo.se or protectm. 
PLiiiUihS' riL'IU:i iindor ihc Cc)p\ni;ht Aci. 

IT r.S R :rtHER ORDEflED THAT Wide(JpenWe.t .sludl preserve the data, 
recrd.s and inturmat.un responsive to the subpoena that will be served by the PlamtitTs. 

IT [,S f-{ IRTHER ORDERED THAT if and when Wide Open We.st us served with a 
subpoena, v-ithm rive (5) bu.siness days thereof ii. shall notify eaeh Doe Defend; 

iVVideOpenWe.st subscriher.st of the e.xi.stence of thi.s lawsmt and of receipt of Plaintiffs- 
subpoena wlicreby Plaintiffs are seeking to learn the .subscribers' identities. After 

WideOpcnWest gives such notice to the Doe Defendants, any Doe Defendant may raise an 
nbieciion in the form of a motion to quash at the status conference which the Court has 
>che.duied for Jtuie I .>. :tK)4. ^)M) a.m. in Courtroom 1858. Dirk.sen Federal Budding. 219 S 
Dearborn. Chicago, flliiiois 60604. WidcOpenWe.st shall include in its notice to the Doc 
Defendants notice of this .status conference. 

IT IS FLIRTHER ORDERED THAT counsel for the Plaintiffs shall provide a 
copy of thi.s Order to WideOpenWest when ihc subpoena is served. 

'-^^''^'-' /I <?-^/^ •■- -\ (J . 



I ant 



United Slates Magistrate Judge iNan R. Nolan 
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IN THE UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF INDIANA 

LAFAYETTE DIVISION 



ARISTA RECORDS, INC., a Delaware 
corporation; ELEKTRA ENTERTAINMENT 
GROUP INC., a Delaware corporation: 
MOTOWN RECORD COMPANY. L.P., a 
California limited partnership; SONY MTJSIC 
ENTERTAINMENT INC., a Delaware 
corporation; UMG RECORDINGS, INC., a 
Delaware corporation; and WARNER BROS 
RECORDS INC., a Delaware coiporation. 

Plaintiffs, 



) 



V. 



JOHN DOE, 



Defendant 



Cause No.: 



4t04CV0036AS 



■ ORDER GRANTING PT ^'^'^^^'^MO^IgON ^p LE. V,. TO x. v. ^^^.. , ^^ 



This matter coming before the Court upon Plaintiflfe' Motion for Leave to Take 
Immediate Discovery, and tile Court being duly advised, hereby 

ORDERS that Plamtiffs may serve immediate discovery on Nortixwest Indiana 

Internet Services. Inc. to obtain tiie identity of tiie Doe Defendant by serving a Rule 45 subpoena 
that seeks information sufficient to identify tk. Doe Defendant, includmg tixe name, address, 

telephone number, e-mail address, and Media Access Control addresses for the Defendant TTxe 
disclosure of this information is ordered pursuant to 47 U.S.C. § 551(c)(2)(B). 
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IT IS FURTHER ORDERED THAT any infonnatioii disclosed to Plaintiffi in 
response to the Rule 45 subpoena may be used by Plaintififs solely for the purpose of protecting 
Plaintiffs' rights under the Copyright Act. 






/ ■ ■* 4 



s/Axien sharp 



United States District Judge 



Copies to: 

James Dimos #1 1 178-49 
Joel E, Tragesser #21414-29 
LOCKE REYNOLDS LLP 
201 North Illinois Street 
Suite 1000 
P-0, Box 44961 
Indianapolis, IN 46244-0961 
jdimos@Iockexom 
jtragesser@locke.com 
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UNITED STATES DISTW 

rE SOUTHERN DISTRICT 

HOUSTON DIVISION 



ARISTA RECORDS, INC., a Delaware 
coiporation; MAVERICK RECORDING 
COMPANY, a California joint venture; SONY 
MUSIC ENTERTAINMENT INC., a 
Delaware corporation; PRIORITY RECORDS 
«c.(^, d v^diiiutma iiuiueu haoiaiy compaay 
UMG RECORDINGS, INC., a Delawa-e 
corporation; ATLANTIC RECORDING 
CORPORATION, a Delaware corporation- 
WARNER BROS. RECORDS INC., a ' 
Delaware corporation; MOTOWN RECORD 
COMPANY, L.P., a Califoniia limited 
partnership; ELEKTRA ENTERTAINMENT 
GROUP INC., a Delaware corporation- 
CAPITOL RECORDS, INC., a Deiawie 
corporation; VIRGIN RECORDS AMERICA, 
INC., a California corporation; BMG MUSIC ' 
a New York general partnersfiip; and 
INTERSCOPE RECORDS, a California 
general partnership. 

Plaintiffs, 



vs. 



§ 
§ 
§ 
§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 
§ 
§ 
§ 
§ 



DOES 1-9, 






Defendants. 



§ 
§ 
§ 
§ 
§ 



UnitBd States Courts 

MAY 2 4 Z004 

«il*»6iei.tfilbY. Clerk bi ecu.-'. 



Case No.: 



H 04-1677 



CONFERRNCE ~ " ' ^ ' 



^ .' 









Upon the Expedited Ex Parte Motion of Plaintiffs for Order Permitting TTiird- 
Party Discovery Prior to Fed. R. Civ. P. 26(f) Conference and Memorandum of Law in Support, 
and the declaration of Jonathan Whitehead and the exhibit thereto, it is hereby: 
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10 
11 
12 
13 

14 



' j 1-5 illegoUy engaged fa uploading and dowXoadtag copyrighted recording, 
<! I llirough www.Ka2aA.coni, a peer to neer f"P?pn i„i,~ . • ,„ 
3 m,le P,a,n.,ffi are ™,able ,o identify .he D„e». d,ey collected «cord, of 
Defendants' fntemet Prot^, f-ip..) address, the times the downloads or uploads 

5 took place, and information regarding the specific recotdings that were 

6 j downloaded or uploaded. The Plaintiffi were able to ascertain fion. Defendants' 

8 1 L fr, *" ™" '^'^' °°"^ ""'"'"'"^ - *« «"'»« Service 
8 Prov.d« riSP"). Plai^im seek statutory dances under 17 U.S.C 5 504(c) 

nTs r !:r "" """"' "' ' ' "■'■"■ '""■'^ '"^•™««- ««=f-<^« 

17 LT.S.C, §§ 502 and 503. 

m their Motion for Leave to Take Immediate Discovery, the PlaiMifls seeic 
We to serve Gonzaga Univcity, the ISP for Does 1-5, with a Rule 45 Subpoena 
n«« T«:um. requiring Gonzaga University to reveal the Defendant's names 
adiesses. «nail addresses, telephone number, and Media Access Con.^1 ' 



16 
17 



'.I 



■-■j 



15 j ("MAC") addresses. 

The Ninth Circuit has held that "Syhere the identity of alleged defoliants 
W.U not be known prior to the filing of a c<»nplain, .... .he plaintiff should be 

8 g.ve„ an opportunify through discovery to identify the unhewn defendants 

9 unless i. is clear tot discovery would no. uncover the identities, or tha, .he ' 

2 6 7, 642 (9* C,r. 1980). Presumably, tte discovery device anticipated by this 

22 mlmg was Rule 45, under which a parfy may compel a nonpany «, produce 

23 do™,ents or o««r materials ti«. could reveal the identities. See Penn^al, Corp. 
^ V. Dur^W^,.,^ A.,, 708 F.2d 492 (9» Cir. 1983). TOe Conn flnds titat .bis ' 

25 mstance presents fl,. vety situation indicated by Cttespie. Tie Plaintiffs' case 

26 rehes on tite disclosure of ti,e Does' identities, and those identities are likefy 
27 1 discoverable from a third party. 

Under Rule 26(d). Rule 45 subpoenas should not be semd prior to a Rule 
P^Bli?^T^8Sfe^FS' MOTION FOR LEAVE TO TAKE 



28 
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ii 



I 



1 

2 

3 
4 
5 









26(0 conference unless the parties can show good cause. Fed. R. Civ. P. 26(d) («a 
party may not seek discovery from any source before the parties have conferred as 
required by Rule 26(f) .... [ujnless the court upon motion .... orders 
othomise-y-seeSemirooUnc. V. Tokyo Electron Am., Inc., IQiVSiJi 273 275- 
76 (N.D. Cal. 2002). The Plaintiffs have presented compeUing evidence tha't the 
records kept by ISP providers of IP addresses are regularly destroyed. Thus, good 
cause has been shown. 

Accordingly, ms ORDERED that; 

1 . Plaintiffs' Motion for Leave to Take Immediate Discovery (Ct Rec 
I is GRANTED. 

n 2. Plaintiffs are GIVEN LEAVE to serve immediate discoveiy on 

12 Gonzaga University to obtain the identity of each Doe Defendant by serving a 

13 Rule 45 subpoena duces tecum that seeks each Doe Defendants' name, address 

14 j telephone number, email address, and Media Access Control address. As agi^d 
by Plaintiffs, this infonnation disclosed will be used solely for the purpose of 
protecting their rights under the copyright laws. 

3. Plaintiffs are ORDERED to review Local Rule 7. l(gX2) regarding the i 
1 8 citation of unpublished decisions. All unpublished decisions cited to the Court 
19 1 have been disregarded. 

IT IS SO ORDERED. The District Court Executive is hereby directed to 
enter this order and to furnish co^s to counsel of record. 
DATED this _jQi_ day 



lay, 



24 



TT-r^o— "^WHALEY 
United States District Judge 



Q,\CivU\20M\Lou<i Record5l.oud.inimedletoJiscov«y.o»def.wpd 



Sffili^^®§^5?5F^' "™0N FOR LEAVE TO TAKE 
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ORDERED that Plaintiffe may serve inunediate discovery on Texas A&M 
University to obtain the identity of each Doe Defendant by serving a Rule 45 subpoena that seeks 
mformation sufficient to identiiy each Doe Defendant, including the name, address, telephone 
number, e-mail address, and Media Access Control addresses for each Defendant. 



IT IS FURTHER ORDERED THAT any information disclosed to Plaintiffs i 



in - 



response to the Rule 45 subpoena may be used by Plaintiffs solely for the purpose of protecting 
Plaintiffs* rights under the Copyright Act 



Dated: A>-^ ^^.O, ^lA O ^ 




United States District Judge 



% 
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IHMIMIilillllllllllin 

iiniinmiwiii 



,,i4^>;rED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHrNOTON 



If J^O RECORDINGS, INC. a Delaware 

^o''^''^>^^^N'"C RECORDING 
CORPORATION, a Dti iware oorwiraHoh- 

WARNER Bros! recoSIK 

Sfc^!?^?/;??'''^ ^°^Y MUSIC 
ENTER tAlNMENT 1NC.» a Detavww 
corporation; BMO MUSIC, a New York 

RECORDS AMERICA. INC., a California 



i^^^'^J ^^ER GRAKTING 
I AKB IMMEDIATE DISCO Vim Y 



Plaintifls. 



IX)ES 1 - 2, 



Defead^ts. 



'» mn* ^ti 



26 



Upun the Motion of PlalntiTft for Leave to Take Immedlaie Discovery a,id the 

Supporting Mcmora«itm,c>fUw. and (he dccla«tio«ofJonathanWWld«ad and the 
exhibit thereto, it is hereby: 

ORDERED that Plaimlfft ^y ^^ i^^^ ^^^ ^ ^.^^^ ^^^^^.^ 
to obtata the idcptily of each Doc Defendant by serv% a R^fc « subpoena thai seeica 
infonnatKH, sufneient to identify each Doc Deftndani, including the mm, «ldr«8, 
telephone nuntber, e-^all add,«^ ^ Media Aoccs, C6at«>l add«s«« ftr caeh olandant 



[PRePGSBDl ORDER ORANTINQ 

riffiSlWl'^^ P<>« LEAVE TO 
TAKE IMMEDIATE DISCOVERY 
Page I 



TlW«t«MW riMMMM 



K 
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rr IS FURTHER ORDERED THAT any i„fi„^.,io„ ^r^losed to Hai^iiffs i„ 
^«Poi»o to th« Rule 45 .ubpoca .ay b. used by m«im sofely for fl« pu^iase of 
protecting Pkuitiffi,. ^igh^, y^, j^ Copyright AcL 



Dated: . Pf^JMN ^UlX/ 



^^£Maj(/ 



United States Di«fri<!t Judge 



IrA^feSi ?5P2R GRANTING 
JitESffi' ^*0TION FOR rJEAVE TO 
TAKE lM^fEDIATE DCSCOVERY 



YARMUTH W>l^»0WCAtFO PU^ 
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m THE UNITED STATES DISTRICT COimr 
FOR THE Mn)DLE DZSTRTCT OFPENNmWTM 



CIVIL 



a 



Delaware corDomdon* Wapm^p ' 
BROS. ^^SSWIffi™ 

corporation, : ^' "I: 



RLED 

SCRANTON: 



MAY 1 I 2004 I 




DEPUTY 



PlaintifB, 



940 



V. 



DOES 1 - 5, 



Defendants. 



QRDERG] 






Upon the Motion of Plaintiffs for Leave to Take Immediate Discoveor 
and the supporting Memonmdum of Law, and the declandon of Jonathan 
Whitehead and the exhibit thereto, it is hereby: 



ORDERED that Plaintiffl may serve immediate discovery 



on 



MMsfleld UmvctiUr tocbmthciim^ of «* Do. Defaxte by 5«vi„g a 
Rule 45 subpo«,. dm ,e*, taf„«.H„„ a^Bcicm to U,Mfy Moh D« Oefemta,, 
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including the name, address, telephone number, e-mail address, and Media Access 
Control addresses for each Defendant. 

IT IS FURTHER ORDERED THAT any infonnatlon disclosed to 
PlainUffs in response to the Rule 45 subpoena may be used by Plaintiife solely for 
the purpose of protecting Plaintiffi' rights under the Copyright Act. 



Dated ; ^A^i^ Zopt/ 



United States District Judge 
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II 



f! 



1 

2 
3 
4 
5 

6 

7 

s 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 



25 
26 
27 
28 



„_nu»iHTHe 
«*miOisincroFwiuMKiTr.¥ 

MAY 1 2004 

M t Ctt H.UR3BH.ciQU 



»3!SiOiSiSsg?'^ 



_ ^MJ^^^TvdSSS DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 



LOUD RECORDS. LLC, a 
Delaware corporation: WARNER 
BROS. RECORDS IhJc, a 




orpora 
Ki,CUKps i^lERICA, lNC.7a 

linntecl Iiabihty company: 

r^?^;^r^%^7^^J^NT 
GROUP INC., a Delaware 

corooration; BMG RECORDINGS, 
A^^j,S,V^**ware corporation: 
ARISTA RECORDSUNC "a 
P«'aware corporation; BM6 
MUSIC, a New York general 
partnership- SONY MUSIC 
ENTERTAiNMENT INC % 
RlvS^X^cor^oration: MAVERICK 
RECORDING COMF'ANY, a 
Ljaiitcmia joint venture; and 
CAPITOL^ECORDS, WC., a 
Delaware corporation. 



NO. CV-04~0134-RHW 

ORJMER GRANTING PLAINTIFFIS 
Jiffi^ON FOR LEAVE TO TAKE 
IMMEDIATE DISCOVERY 



V. 



Plaintiffe, 



DOES 1-5. 



Defendants. 



J 






Before the Court is PlainUfS' Motion for Leave ftiTalce Immediate 
Discovery (O. Rec. 7). The Plaintifls, members of the RecoWmg Industiy 
Association of America, Inc. rWAA"), have filed a complaint aUeging that DOES 

iffioST^^g^^P^' MO™N FOR LEAVE TO TAKE 



MMH 
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1. 
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IN THE UNITED STATES DISTRICT COURT Ff [ c » 
FOR THE WESTERN DISTRICT OF TEXAS " ' '' -?..,.. 
AUSTIN DIVISION ^ 



INTERSCOPE RECORDS, a California fi '"^"'^^ 

general partnership, ETAL, § i^.icn-v;..^ 



Plaintiffs, 



V. 



DOES 1-37. I 



§ A-04-CA-237 LY 



Defendants. 



§ 
§ 



ORDER 



Before the Court is Plaintiffs' Expedited Ex Parte Mofion for 0«ier Permftting Third- 
Party Discoven. Priorto Fed. R. Civ. P. 26(0 Conference, fifed Apnl 28. 2004 (Clerk's DkL #2). The 
mofcn was referred to United States Magistrate Judge Robert Rtman for resolution pu^uant to . 
28 U.S.C. § 636(b), Federal Rule of Civil Procedure 72 and Rule 1(c) of Appendix C of the Local 
Court Rules of the United States Distnct Court for the Western District of Texas. 

Plaintiffs, member, of the Recording Industry Assodation of America. Inc. (-RIIA-), are 
record companies holding copyrights for numerous sourxJ recordings. (Compl. f22). They allege 

each Defendant has. withoutpermission, used thelntemettodownload.and/ormakeavailablefor 
download to others, various copyrighted sound reconilngs. (W. ,24). Plaintifrs contend these 
actions constitute copyright infringement, entitling them to damages from the Defendants. (I± 

111124-26). 

Plaintiffs now seek expedited discovery from a third party for the purpose of Idenffying 
Defendants Does 1-37. SpecMy. they wish to Issue a Rule 45 subpoena to Grande 
Communications, an Internet Service Provider ("ISP"). PialnMs raquest pem^ission to obtain 
names and addresses for persons they believe are offering copyrighted sound racordings for 

download over the Internet 



:;5 
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A party is generally not entitled to seek discovery from any source prior to a Rule 26(f) 
conference with the opposing parties. Fed. R. Civ. P. 26(d). Early discovery may. however, be 
authorized by court order upon a showing of good cause. QwestComms. Intl. Inc. v. WoridQuest 
Networks, Inc., 213 F.R.D. 418. 419 (D. Colo. 2003); Semltool, Inc. v. Tokyo Bee. Am., inc.. 208 
F.R.D. 273. 275 (N.D. Cal. 2002); Yokohama T,re Corp. v. Dealers Tire Supply. Inc., 202 F.R.D. 

612. 614 (D. Ariz. 2001); e/swort/, ^ssoc, Inc. v. United States. 917 F. Supp. 841. 844 (D.D.C. 
1996). 

According to PlainUffs, they have no means of identifying each Doe Defendant without the 
requested dfecoven^. In support of their motion. Plaintiffs have submitted a declaration from 
Jonathan Whitehead fWhrtehead"), ^.ce President and Counsel for Online Copyright Pr.tectbn 
for RIAA. Whitehead avers that the RIAA has downloaded and listened to a sample of music files 
offered for download on a P2P network by each Defendant.' (Whitehead Decl. 1[16). The RIIA. 
thus, has a record of the recordings offered for downtoad. the date and time the infringing activitji 
was Observed, as well as the Internet Protocol ("IP") address assigned to each Defendant at the 
time. (/c/.ffl16-17). 

According to Whitehead, the IP address, in combination with publicly available databases, 
allowed the RIAA to detemiine the ISP used byeach Defendant (/d iri2). In this case, the RIAA 
determined the ISP for each Defendant was Grande Communlcatfons. (Id. 1(16). Whitehead 
maintains the RIAA is unable to make any further specific Wentificatlon because an ISP owns a 
range of IP addresses, but assigns a specific address only when that subscriber actually goes 
online, (/of. 1f14 n.8). 



Plaintiffs shoukJ be afforded the opportunity to obtain discovery relevant to the i 



identification 



digital copiiT^^Kfa^^Sdb?^"^^'^^^ 

eDonkey. allow an interr^t user ^dS searehS mrJ^iS^r; "^ '^ '^^ '^'^"»- ^^^' ^ 
involved, or subject to liability. rZZIXSass'hTv^^^JI %^ users. Thus, no specific web site is 
Cir. 2003). "cvwu/ng mausnyAssn v. Venzon Intemot Servs., Inc.. 351 F.3d 1229, 1231-32 (D.C. 
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Of defendants they contend are liable to ttiem. See Wakefield v. Thompson. 177 F.3d 1 160. 1163 
(9th Cir. 1 999) (dismissal of action against unnamed defendant not required as Identity might be 
ascertained through discovery); Vafentin v. Dinkins, 121 F.3d72. 75-76 (2d Cir. 1997) (dismissal 
for want of prosecution Improper where plaintiff not permitted to conduct discovery to identify 
defendant). See also Xerox Corp. v. Genmoora Corp.. 888 F.2d 345. 351-52 (5th Cir. 1989) 
(complaint should not be dismissed for failure to demonstrate standing without providing plaintiff 
opportunity to supply more supportive facts). As they point out. without identification of the 
Defendants, the type of conference contemplated under Rule 26(f) Is Impossible. Thus, they have 
established good cause for the necessity of engaging In discovery at this early stage of the 
proceedings. 

Accordingly. Plaintiffs' Expedited & Parte Motion for Order Pemiitfing Third-Party 
Discovery Prior to Fed. R. Civ. P. 26(f) Conference (Clerk's DkL #2) is hereby GRANTED. 

Plaintiffs mayse,ve immediatediscovery on Grande Communicatlonstoobtaintheldentityof each 
Doe Defendant by serving a Rule 45 subpoena that seeks infomiation suffident to Identify each 
Doe Defendant, that is, the name, address, telephone number, eniiall address and Media Access 
Control address for each Defendant The disclosure of this information Is governed by the 
provisions of 47 U.S.C. § 51 1(c)(2)(B). Any infomiation disclosed to Plaintiffs In response to the 

subpoena may be used solely for the purpose of protecting Plaintiffs rights under the Copyright 
Act 

SIGNED this _^ day of May. 2004. 




ROBERT PITMAN 

UNITED STATES MAGISTRATE JUDGE 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 



BMG MUSIC, a New York general partnership; 
ATLA_NTIC RECORDING CORPORATION, 
a Delaware corporation; ELEKTRA 

ENTERTAINMENT GROUP INC., a Delaware Case No 5-04.cv 5R 

coiporation; MOTOWN RECORD COMPANY, L.P., :>-W-cv-58 

a California limited partnership; ARISTA ' ' it«„ w j„* »x-, 

RECORDS. INC., a Delaware c;oiporation- ^""^ '^''"*^'" ""■ ^^^' 

WARNER BROS. RECORDS INC., a Delaware 

corporation; CAPITOL RECORDS, INC., a 

Delaware corporation; SONY MUSIC 

ENTERTAINMENT INC., a Delaware 

corporation; UMG RECORDINGS, INC., a 

Delaware corporation; VIRGIN RECORDS 

AMERICA, INC., a CaUfornia corporation- 

and MAVERICK RECORDING COMPANY. 

a California joint venture. 

Plaintiffs, 



DOES 1 - 9, 

Defendants. 



/ 



ORDER GRANTING PT.AnCTTPPC pxP^JfTf^.^nTTn ^ppj, j,nAW 

TO TAKE rMMFJlT MB DISCnVRRV 

The plaintiffs in this action have asserted claims of copyright infringement against nine 
unknown or "Doe" defendants. The complaint, filed on April 28. 2004. alleges that each defendant 
disseminated over the Internet copyrighted musical works owned or controlled by the plaintiffs, 
doing so without plaintiffs' consent or permission. 

The matter is currently before the court on Plaintiffs' £r Parte Motion for Leave to Take 
Immediate Discovery (docket no. 3). Plaintiffs' motion is supported by the Declaration of Jonathan 

* 

Whitehead (docket no. 6). In their motion, which is made ex parte because plaintifis do not 
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currently know ifae names of the defendants, plaintifS seek discovery in advance of the conference 
provided by Fed.R.CivJ. 26(f) so that they may obtain infoimation which wiU enable then, to 
identify and serve the defendants. More specifically, plaintiffe seek leave to serve a Fed.R.Civ.P. 45 
subpoena on Michigan State University CT^SIT). which plaintifB contend they have been able to 
identify as the Internet Service Provider of each of fhe defendants. Ahhough the plaintiffs do not so 
state in their motion, the court has inquired of plaintiffs whether they have notified MSU of the 
pendency of this action and of the motion for discovery. Plaintiffe have responded to these inquiries 
in the affitmative, and have represented diat MSU has communicated to plaintiffs that it does not 
intend to object to the discovery. 

Given plaintiff' allegations, it is apparent that this action wiU not advance to service of the 
summons and complaint unless and until plaintiffs are able to learn the defendants' identifying 
information. For that reason, the court GRANTS the plaintiffs' motion and hereby ORDERS as 
follows: 

1 . Plaintiffs may serve immediate discovery on MSU to obtain the identity of each Doe 
defendant by serving a Fed.R.Civ.P. 45 subpoena that seeks information sufficient to identtfyeach 
Doe defendant. This information shall be limited to the name, address, telephone number, e-mail 
address, and Media Access Control address for each defendant. 

2. Any information disclosed to plaintiffs by MSU in response to the subpoena may be used 
by plaintiffs solely for the pmpose of protecting plaintiff' rights under the Copyright Act. 

3. Plaintiffe shall serve upon MSU a copy of this Order together with any subpoena. 
Ordered this 6'" day of May, 2004. 



/s/ Wendell A. Mili.» 
Wendell A. Miles 
Senior U.S. District Judge 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT wS/CKV 

COVINGTON DIVISION ^'''^'^^ 



WARNER BROS. RECORDS INC., a 
Delaware corporation; ARISTA 
RECORDS, INC.. a Delaware corporation'- 
VIRGIN RECORDS AMERICA, mc! a 
California corporation; MAVERICK 
RECORDING COMPANY, a California 
joint venture; BMG MUSIC, a New York 
general partnership; ATLANTIC 
RECORDING CORPORATION, a 
Delaware corporation; ELEKTRA 
ENTERTAINMENT GROUP INC., a 
Delaware corporation; CAPITOL 
RECORDS, INC., a Delaware corporation- 

PRIORITY RECORDS LLC, a cSa' 
limited liability company; MOTOWN 

RECORD COMPANY, L.P., a California 
limited partnership; UMG RECORDINGS, 
INC., a Delaware corporation- 
INTERSCOPE RECORDS, a California 
general partnership; and SONY MUSIC 

ENTERTAINMENT INC., a Delaware 
corporation. 

Plaintiffs, 



vs. 



DOES I - 35. 



Defendants. 



No.: 0^-8^ 



BateDisWofKeiil;iicky 

RIILED 

MAr-4 2004 

ATC0V1N6T0N 
12SUEG WWTMER 

CLERlfUS OKTRICTCOURT 



.ORDER GR ANTTNG PT ^ miVFS' MOTIO N FOR IRA Vir 

DISCOVKRV 



TO TAKE IMMRTiiATy 



Upon the MoUon of Plaintiffs for Leave to Take Immediate Discovery a^ the 
supporting Memorandum of Law, and the declaration of Jonathan Whitehead and the exhibit 

thereto, it is hereby; 
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ORDERED ta PtoUffl ™ay ^ ,™«B3te di^ery „„ I^ Midwcs, 
L.P. « Ob* tte ideo^V of each DC Defa*„, ,, ^„,-., , ^^„ ,, ^^_^ ^^ ^^ 

.afo^aUon s^cen. ,o «e.,ify each Doe Defeada^. too,«,hg «« ^,. „<^, ,^^ 
number. e-„an add,^. a™, Media Aece. Q»ta.l add,^^ fc, .^ Defeodan, ^ ' 
disota. of Ms tafo^aUo^ is «dered pa,^ u, 47 U.S.C. 5 55.(cX2XB). 

IT IS FURTHER ORDERED THAT any irfo^afion disclosed to PldMiffl,,-. 

-ponse .o to R„M5 subpoe™ ». be .ed by Piai^m aoleiy f„ U„ p^, „f ^^ 
Plaintiffs' rights under the Copyright Act 

United Stat^Dfetrict Jud^ ~ ~- 



